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Compliance and ethics officer
positioning: A benchmarking survey

By Rebecca Walker

In the recent Corporate Integrity
Agreement (CIA) between Pfizer
and the Office of the Inspector Gen-
eral of the Department of Health
and Human Services, Pfizer agreed
that its chief compliance officer will
now report directly to the CEO; will
neither be nor be subordinate to the
general counsel or CFO; and will
make periodic reports to the Audit
Committee of the board. Most com-
pliance professionals agree that the
appropriate positioning of the com-
pliance and ethics (C&E) ofhicer
within an organization is critical to
the success of a program. But, does it
really harm a compliance and ethics
program when the general counsel
is also the head of Compliance and
Ethics? Or is Legal the appropriate
department for a function that has
the primary purpose of preventing
legal violations? And how important
is it that the compliance and ethics
officer report directly to the CEO?
Where the C&E officer should
report is not an easy question for
many organizations to answer, and
most companies would likely argue
that the most effective positioning
varies between organizations. In
order to gather valuable benchmark-
ing data for its members, the SCCE
recently disseminated a nine-ques-
tion survey regarding C&E officer
positioning. The survey was answered
by a total of 560 respondents. The

majority of respondents were from

public or privately-held organizations
(26% from publicly-held, and 24%
from privately-held). The survey also
drew a large number of respondents
from non-profit institutions (36%),
educational institutions (8%) and

government entities (6%).

Background
The Phizer CIA, which was signed in
August of 2009, contains a number
of “Corporate Integrity Obliga-
tions,” including extensive provisions
relating to the structure of Phizer’s
compliance program. Specifically,
Pfizer agreed that it will “continue
to employ an individual to serve as
its Compliance Ofhcer” during the
term of the CIA. The compliance
officer and the deputy compliance
officer must be members of senior
management and must both make at
least semi-annual reports regarding
compliance matters directly to the
board of directors or a designated
subcommittee. In addition, both
the compliance officer and deputy
compliance officer must be officially
“authorized” to report on matters to
the board of directors at any time.
OIG’s requirements of Pfizer
certainly go above and beyond pre-
vailing legal guidance. The Federal
Sentencing Guidelines” definition of
an effective compliance and ethics
program provides merely that the
head of the compliance and ethics

program be a member of high-level
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personnel. The term “high-level per-
sonnel” is defined as “individuals
who have substantial control over
the organization or who have a sub-
stantial role in the making of policy
within the organization.” The term is
specifically intended to include direc-
tors, executive officers, individuals in
charge of a major business or func-
tional unit of the organization (such
as sales, administration, or finance),
and individuals with a substantial
ownership interest. The Guidelines
also provide that those individuals
who have been delegated day-to-
day operational responsibility for
the compliance and ethics program
should report periodically to high-
level personnel and, as appropriate,
to the board or a board committee on
the effectiveness of the program and

have adequate resources, appropriate
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authority, and direct access to the
board or a board committee.”

The Pfizer CIA is not the first
time that OIG has made clear that
it does not believe that ethics and
compliance should reside in the
Legal department or be subordinate
to the general counsel. OIG has long
held that it is important to house
the Compliance and Ethics depart-
ment outside the Legal department in
order to create an effective program.’
The approach of healthcare regula-
tors has not necessarily been adopted
outside that industry; however, it is
nonetheless a well-accepted tenet of
compliance law that the position-
ing of the C&E officer is a critically
important factor to the success of
any program. As the Ethics Resource
Center stated in its 2007 white paper
entitled Leading Corporate Integrity,
“A [compliance and ethics officer’s]
line of reporting is perhaps the single
biggest influence on his or her cred-
ibility and authority within the

organization.”

Survey Results

So where do C&E officers report,
and to what extent have organizations
attempted to create the appropriate
level of authority and independence
for this position? The SCCE’s survey

seeks to answer that question from

a few different perspectives, and it
contains some surprising and hope-
ful results for the Compliance and
Ethics profession.

The survey began by asking
respondents whether their organiza-
tion has designated a compliance/
ethics officer (whatever the title).
Perhaps more indicative of the self-
selective nature of those responding
to the survey than anything else, a
full 97% of respondents indicated
that they have designated a C&E offi-
cer, and an additional 1% indicated
that they are planning to create that
position soon. Only 2% of respon-
dents do not have someone in the

position of C&E ofhicer.

What other position does the Com-
pliance and Ethics Officer hold?
The survey next asked respon-
dents what other position the C&E
officer holds in the organization.
More than one third of respondents
(36%) indicated that the C&E ofh-
cer holds no other position at their
organization. Even more surpris-
ingly, the number of C&E officers
who report to the head of Internal
Audit is the same as the number who
report to the general counsel, both at
12%. However, more C&E officers
are members of the Law department
than the Internal Audit department,
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as an additional 8% of respondents’
C&E officers, other than the gen-
eral counsel, are also members of the
Law department, bringing the total
number of Law department C&E
officers to 20%.

Other positions also held by the
C&E officer include:

Chief Risk Officer — 4.7%

Head of Human Resources— 2.6%

Chief Financial Officer — 2.4%

Chief Operating Officer — 1.1%

Chief Executive Officer — 0.6%

Other — 20%

To whom does the Compliance
and Ethics Officer report?

One of the most important fac-
tors in determining the authority
and independence of the compliance
function is to whom the C&E offi-
cer reports. The survey results to that
question are quite surprising. A full
45% of respondents indicated that
the C&E officer at their organiza-
tion reports administratively to the
CEO. Only 17% of C&E officers
report to the general counsel. Only
about one in ten (11%) of respondents
indicated that their C&E officer
reports administratively to the board
or a committee of the board. Other
reporting relationships include:

Chief Financial Officer — 6%

Chief Operating Officer — 5%

19.96%
4.77%

Chief Risk Officer

What other position does the
Compliance/Ethics Officer hold in

1.06% Chief Operating Officer your organization?

0.71% Chief Executive Officer

2.65% Head of Human Resources

2.30% Chief Financial Officer

12.19% Head of Internal Audit

7.77% Member of the Legal Department but not the General Counsel
12.01% |  General Counsel

36.57% No other position |
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Member of the Legal Department
but not the General Counsel — 1%

Head of Internal Audit — 2%

Head of Human Resources — 1%

Chief Risk Officer — 1%

Other — 12%

Regardless of where in one’s
organization the C&E ofhcer actu-
ally reports, the vast majority of

survey respondents (77%) agreed that
it is important for the C&E officer to
report directly to the CEO.

Distance between Compliance
and Ethics Officer and CEO
Another means of ascertaining
the positioning of the C&E officer
within an organization is to look at

the number of administrative levels

between the C&E officer and the
CEO. The majority of respondents
(55% ) indicated that there are no
levels of management between the
C&E officer and the CEO, mean-
ing that the C&E officer reports
directly to the CEO. (The discrep-
ancy between this 55% and the 44%
of respondents who indicated that

CONTINUED ON PAGE 50

12.94%
11.17%

0.71%
4.43%
44.15%
0.71%
5.85%
1.60%
0.71%
17.73%

To whom in management does the Compliance/Ethics Officer administratively report?

Other

Chief Risk Officer
Chief Operating Officer
Chief Executive Officer
Head of Human Resources
Chief Financial Officer
Head of Internal Audit

General Counsel

Board of Directors/Member of the Board or Committee thereof

Member of the Legal Department but not the General Counsel
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everyone connected Internet.

The Social Network:
Dozens of discussion groups and more
than 2,000 participants
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SCCE is embracing this
approach and offers you a
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How many levels of management are between the Compliance/Ethics Officer and the
Chief Executive Officer?

2% =3

7% =2

1% =>3

36% =1

54% =0

their C&E officers report directly to
the CEO, above, is likely explained
by the fact that some of the respon-
dents indicated that the C&E officer
reports to the board or a board com-
mittee; at least some of those C&E
officers likely report directly to the
CEO also.) More than one third
(36%) of respondents indicated that
there is only one level of manage-
ment between the C&E officer and
the CEO. Only 7% have two levels
of management between the C&E
officer and the CEQ; 2% have three
levels of management between those
positions, and 1% have 4 levels of

management separating the C&E

officer from the CEO.

Does your Compliance and Ethics
Officer have an employment
contract?

Protection of the C&E offi-
cer from summary termination is
another means of creating inde-
pendence and authority for that

position. In response to the ques-
tion of whether C&E officers have
an employment contract, only 30%
of respondents said yes, and another
2% indicated that they are planning
to implement that soon. Two thirds
(67%) of respondents indicated that
their C&E officer does not have an

employment contract.

Does your Compliance and Ethics
Officer report to the Board?
Another indicator of C&E offi-
cer independence and authority is
whether he or she provides reports
to the board of directors or a com-
mittee of the board regarding the
program. The vast majority of respon-
dents (79%) indicated that the C&E
officer of their organization provides
reports to the board or a board com-
mittee both in writing and in person,
and another 3% indicated that, while
their C&E officer does not presently
provide reports to the board, they
will be implementing that practice

Does the Compliance/Ethics Officer have a written employment contract?

30.00% = Yes

67.64% = No

2.36%

Not presently, but we are planning to implement that soon

50 COMPLIANCE & ETHICS PROFESSIONAL

DECEMBER 2009

CONTINUED FROM PAGE 49

soon. Only 8% of respondents’ C&E
officers provide reports to the board
in writing but not in person, and
10% of respondents indicated that
their C&E officer does not provide
reports to the board.

The survey also asked respon-
dents whether the C&E officer of
their organization meets in executive
session with the board or a committee
of the board on the compliance and
ethics program. Almost four in ten
(39% of respondents) stated that their
company has a written requirement
of periodic meetings in executive ses-
sion between the C&E officer and the
board or a committee of the board,
and an additional 4% indicated that,
although meetings in executive ses-
sion do not currently occur, their
organization plans to implement
that practice soon. About one quar-
ter (23%) of respondents stated that
meetings in executive session occur
“as requested by the Compliance/
Ethics Officer.” For 34% of respon-
dents, the C&E officer does not meet
in executive session with the board or
a committee of the board.

Board oversight question

A requirement that the board
be notified of or approve significant
employment actions relating to the
C&E officer is another means of fos-
tering that position’s independence
and authority. However, almost half
(47%) of respondents indicated that
their boards are not informed of sig-
nificant employment actions relating
to the C&E officer, such as termina-
tions, significant salary reductions,
or changes in the identity of the
C&E officer. At more than a third

(36%) of responding organizations,

www.corporatecompliance.org



Does the Compliance/Ethics Officer of your organization provide periodic reports
to the Board or a committee of the Board on the compliance and ethics program?

. . 7.62% Yes, in 79.08% Yes,
opposed to a requirement) of notify- writing but not in person  in person and in writing 10.46% No

ing the board or a board committee

there is a practice or expectation (as

of significant employment actions
relating to the C&E officer. About
one in ten (11% of respondents) indi-

2.84%
Not presently, but we are planning to implement that soon

cated that their organization has a

written requirement that the board  jgnificant employment actions relat-  that their organization has a written

or a board committee pre-approve ing to that position, and 7% stated  requirement that the board or a board

committee be notified of significant
4% No  23% Yes, as requested by the

Compliance/Ethics Officer employment actions.

Conclusion
According to the survey data,

34% Not presently,
but we are planning
to implement that

soon C&E officers currently enjoy a fairly

high level of authority and indepen-

Does the Compliance/Ethics Offi- dence. Many C&E officers have no

cer of your organization meet in 39% Yes, the company has a written other position at their organizations,
executive session with the Board  requirement of periodic meetings in report directly to the CEO, provide
or a committee of the Board executive session between the odi he board. and
on the compliance and ethics ~ Compliance/Ethics Officer and the periodic reports to the board, an

rogram? i
prog Board or a committee of the Board CONTINUED ON PAGE 52
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In your organization, is the Board of Directors or a committee of the Board
notified of or does it approve significant employment actions relating to the
Compliance/Ethics Officer (e.g., termination, significant salary reduction, or
changes in identity of Officer)?

46.80% No

The company has a written requirement that the Board or a committee thereof
pre-approve significant employment actions relating to the Compliance/Ethics Officer

The company has a written requirement that the Board or a committee thereof be
notified of significant employment actions relating to the Compliance/Ethics Officer
prior to the company’s taking such action

The company has a practice/expectation of notifying the Board or a committee
thereof of significant employment actions relating to the Compliance/Ethics Officer

CONTINUED FROM PAGE 51

meet in executive session with the
board or a board committee. How-
ever, there is still some room for
improvement. Only 30% of respon-
dents indicated that their C&E officer
has an employment contract, and at
47% of organizations, the boards are
not informed of significant employ-
ment actions impacting the C&E
officer. +

Editor's note: Rebecca Walker is a
partner at the law firm of Kaplan &
Walker LLP, located in Santa Monica,
California and Princeton, New Jersey.
She is a member of the Advisory
Board of the SCCE and is the author of
Conflicts of Interest in Business and

the Professions: Law and Compliance,
published by Thomson West.
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Notes: 3 For a summary of the OIG’s views, sce

1 United States Sentencing Guidelines Manual United States Department of Health and

§ 8A1.2, Application Note 3(b) (2009). Human Services Office of the Inspector
General and American Health Lawyers

Association, An Integrated Approach

to Corporate Compliance: A Resource
for Healthcare Organizations Boards of
Directors (July 2004).

2 United States Sentencing Guidelines Manual
§ 8B2.1(b)(2)(C) (2009).

57.64%

On a scale of 1 to 5, with 1 being unimportant and 5
being very important, how important do you think it is
that the compliance/ethics officer of an organization
report directly to the CEO?

19.51%

12.13%
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