
04/03/2019

1

1

Compliance The European Way

10 March 2019

http://www.atlas‐monde.net/europe/

2

Maria Lancri
Cabinet GGV
lancri@gg‐v.net

Cécilia Fellouse‐Guenkel
Compliance for Good
cecilia@complianceforgood.com

Emmanuel Breen
Sorbonne University
eb@breen.pro



04/03/2019

2

3

Compliance – The External Influences

4

Stakeholders Soft Law Hard Law
Contractual
Obligations

Leading
Sectors

Guidelines Enforcement

Compliance – The External « Influences »



04/03/2019

3

5

Compliance – The External « Influences »

Employees
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Investment 
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Shareholders’ 
associations

Shareholders

Insurers

Banks
……..

NGOs

Stakeholders
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Stakeholders
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Compliance – The External « Influences »

https://www.amnesty.org/en/latest/news/2017/11/industry‐giants‐fail‐to‐tackle‐child‐labour‐
allegations‐in‐cobalt‐battery‐supply‐chains/

https://www.amnesty.fr/responsabilite‐des‐
entreprises/petitions/microsoft

Stakeholders
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Stakeholders
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Compliance – The External « Influences »

https://www.novethic.fr/actualite/energie/energies‐fossiles/isr‐
rse/climat‐total‐petrole‐devoir‐vigilance‐146477.html

https://www.asso‐sherpa.org/wp‐content/uploads/2018/10/221018‐Courrier‐Patrick‐Pouyanne%CC%81.pdf
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Compliance – The External « Influences »

Stakeholders

In your country, What is the influence of NGOs?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/
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Soft law refers to rules that are neither strictly binding in nature nor completely lacking legal 
significance but do have in common that they are directed at and have as effect that they 
influence the conduct of undertakings and individuals, however without containing rights and 
obligations

•US Legal (2018). Soft Law and Legal Definition https://definitions.uslegal.com/s/soft‐law

It is often said that the importance of CSR soft law developments lies in how they influence, 
rather than control, the behaviour of corporations. It is in this way that soft law is distinguished 
from more traditional domestic legislative instruments or hard law, such as Acts and statutes, 
which are legally binding on corporations. Within this ‘soft touch’ approach is the promise of a 
more tailored and efficient route to ensuring corporate respect for human rights

•Croquet N., Hammed A. and Yalkin T.R. (2009). Corporate Social Responsibility Soft Law Developments In The European Union. Oxford Pro Bono Publico, https://www.business‐
humanrights.org/sites/default/files/reports‐and‐materials/CSR‐soft‐law‐in‐EU‐Oxford‐Pro‐Bono‐Publico‐for‐Ruggie‐30‐Jul‐2009.pdf

Compliance – The External « Influences »

Soft Law

12

United Nations Global Compact (2018b). The Ten Principles of the UN Global Compact.

https://www.unglobalcompact.org/what‐is‐gc/mission/principle

Compliance – The External « Influences »

Soft Law
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In your country, Is Soft Law convincing enough?

Soft Law

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

14

 Soft Law Leads to Hard Law

Compliance – The External « Influences »

Article L. 225‐102‐1 of the French Code de commerce

Directive 2014/95/EU of 22 October 2014 amending Directive 2013/34/EU as regards disclosure 
of non‐financial and diversity information by certain large undertakings and groups

European Parliament resolution of 6 February 2013 on corporate social responsibility: 
accountable, transparent and responsible business behaviour and sustainable growth 

European Parliament Resolution on Commission Green Paper on promoting a European 
Framework for Corporate Social Responsibility (2002)

Hard Law
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Code of conduct

Whistleblowing 
scheme

Risk mapping

Third‐parties due 
diligence

Accounting control 
procedures

Training program

Disciplinary system

Internal audit and 
evaluation mechanism

Sapin Law II – Law N°
2016‐1691 dated 9 
December 2016 
relating to 
transparency, fight 
against corruption 
and modernization 
of economic life

Hard Law

16

• Organic Law 5/2010 and Organic 
Law 1/2015 introducing the criminal 
liability of legal entities 

Spain

•Companies’ responsibility pursuant 
to legislative decree no. 231/2001Italy

Other European countries
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Law N° 2017‐339 of 27 
March 2017 relating to the 
duty of care of mother
companies and principals

Compliance – The External « Influences »

Hard LawIdentify roles and 
responsibilities for 

mapping development

Identifier les risques 
inhérents aux activités 

de l’organisation

Evaluate exposure to 
corruption risks

Evaluate the adequacy 
and effectiveness of 

these risks

Prioritize and manage  
residual risks

Formalize mapping 
and keep it up to date

18

Compliance – The External « Influences »

Should we have compliance laws or specific field
laws (such as anticorruption)?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Hard Law
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Compliance – The External « Influences »

Contractual
Obligations
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Compliance – The External « Influences »

Contractual
Obligations

How do you handle such contractual obligations?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/
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Antitrust

• EU DG Comp

• Nat’l
Authorities

Banking

• AML

• Terrorism

• Int’l
Sanctions

Healthcare

• Safety of 
Products

• Anti‐Kickback
Laws

Compliance – The External « Influences »

Leading
Sectors

22

 In the context of a settlement procedure, the Tarkett companies were sentenced to the highest fine: 165 million euros.
It appears from the decision that in particular certain information could be exchanged between competitors during
trade union meetings.

 The Antitrust Authority specifies that compliance is now one of the expected behaviors of a company:

 “... the development and implementation of compliance programs are intended to be part of the day‐to‐day
management of companies, especially when they are large in size. Commitments to implement such compliance
programs are therefore not generally intended to justify a reduction in the penalties for competition law
infringements, especially in the case of particularly serious offenses such as agreements and exchanges of information
on future prices and commercial policy.” (§464)

 The Tarkett 2017 Registration Document, of course, mentions the decision and the exceptional burden of the
conviction. Under the risk management section, Tarkett expects the strengthening of its competition law compliance
program in 2017: more training, new internal rules, better accessibility to internal rules, a professional alert system,
and more in place of an internal control and evaluation mechanism for the competition law compliance program.

Tarkett France, Tarkett, Tarkett AB and Tarkett Holding GmbH
https://www.tarkett.com/sites/default/files/2018%20Corporate%20documents/TARKETT_DDR2017_FR.PDF

Antitrust in France
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Since 2013, LBP has been aware of the 
non‐compliance with its legal 

obligations of its system which did not 
provide for the detection of asset 

freezes in cash mandates.

Risk assessed as critical

But, a computer project had been 
postponed several times, so that 7 
years after the entry into force of 
the obligation of detection it had 

not been implemented.

Absence of information from the Risk 
Committee

Insufficient security and financial 
management and compliance and 

permanent control departments that 
have not sufficiently drawn the Executive 
Board's attention to the successive lags in 
screening projects initiated since 2013 
and the seriousness of regulatory risks 

which resulted

the very general mention of AML / CFT 
related topics during meetings of the 
Supervisory Board's Risk Committee is 

not equivalent to informing this 
Committee of the particular risk of non‐
compliance with respect to the CMN that 

had been detected

24

Compliance – the external « influences »

To what extent the examples of banks and 
healthcare are transferable to other sectors?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Leading
Sectors
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 Risk assessment

Compliance – the external « influences »

Guidelines

Risk Management Process– What methodology 
has the company used to identify, analyze, and 

address the particular risks it faced? 
Information Gathering and Analysis– What 
information or metrics has the company 

collected and used to help detect the type of 
misconduct in question? How has the 
information or metrics informed the 
company’s compliance program?

The commercial organisation assesses the 
nature and extent of its exposure to potential 
external and internal risks of bribery on its 
behalf by persons associated with it. The 
assessment is periodic, informed and 

documented. Risk assessment procedures that 
enable the commercial organisation accurately 
to identify and prioritise the risks it faces will, 
whatever its size, activities, customers or 

markets, usually reflect a few basic 
characteristics. 

Corruption risk mapping starts with an 
objective, structured and documented analysis 
of the organisation’s exposure to corruption 
risks in the course of its activities.The 
description covers the impact of risks 
(seriousness) and the likelihood that they will 
occur (frequency), matters that are likely to 
increase risks aggravating factors), and the 
responses given or to be given as part of an 
action plan. For the purpose of identifying 
assessing and managing corruption risk, we 
recommend following six steps.

26

• domestic/international

• agencies/NGOs/professional associations/private companies…

• general/topic‐specific
Diversity of guidelines 

• Example of the OECD Guidelines
The « copy‐paste 

effect » 

• Compliance organization

• Risk assessment

• Third parties management

Examples of key 
differences of 
approaches

Navigating the Ocean of Anti‐Corruption Compliance Guidelines
(with special permission of and thanks to Dr Eduard Ivanov, International Anti‐Corruption Academy)
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Should guidelines be general or prescriptive?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Guidelines

Enforcement

28

 Enforcement

Compliance – the external « influences »

Translation by Jones Day

Guidelines
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Compliance – the external « influences »

‐What are the authorities expecting from the 
compliance programs?
‐ Is there a difference of approach depending on 
the authority and/or the field of law?
‐ Are the different authorities of your country 
cooperating?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Enforcement

30

Compliance – The Internal Organization
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Localization of Global 
Programs 

• Localization of Procedures

• Local 
Documentation/Explanation
of Procedures

Role of the Management

• C‐Suite

• Directors

• Compliance Officer

Compliance – The Internal Organization

32

Localization of Procedures 

• Local risks and constraints

• Local regulations

• Local enforcement practices

• Local culture

• Local languages

•…

Risk of disconnect between compliance at Corporate level and realities in the field

Importance of the regional level

Compliance – The Internal Organization

Localization of Global 
Programs 
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 Localization

Compliance – The Internal Organization

In your organization, How do you satisfy to 
requests from local authorities with a global 
program?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Localization of Global 
Programs 

34

Local Documentation/Explanation of Procedures

• Local compliance officer

• Local management system

• Local training

Role of IT tools deployment

Role of internal audits and compliance visits

Compliance – The Internal Organization

Localization of Global 
Programs 
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 Explanation

Compliance – The Internal Organization

In your organization, are the procedures global or 
localized?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Localization of Global 
Programs 

Localization of Global 
Programs 

36

 C‐Suite

Compliance – The Internal Organization

Role of the Management

https://es.kisspng.com/kisspng‐
30zupj/preview.html

Follow the 
training 
program

Request 
periodical 
report 

Request to 
be updated
of legal
evolution

Questions 
from board
members
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Right to all documents and 
information necessary for the 

fulfillment of the duties of director

Duty to gather the information necessary 
for the exercise of its mission

‐ Failure to provide information may 
constitute misconduct

Mission of the board meeting
Right (and duty) of information  

Droit

La Soft Law

Mission du CA
Code de gouvernement d’entreprises des sociétés cotées

38

It regularly reviews opportunities and major risks such as financial, legal, 
operational, social, societal and environmental risks as well as the actions taken 
as a result. It ensures the quality of the information delivered publicly.

It is aware of market developments, the competitive environment and the 
main issues facing the company, including in the area of social and 
environmental responsibility

It ensures, where appropriate, the establishment of a system for preventing 
and detecting corruption and trading in influence. He receives all the 
necessary information for this purpose.

It also ensures that executive corporate officers implement a policy of non‐
discrimination and diversity, particularly in terms of balanced representation 
of women and men in governing bodies.



04/03/2019

20

39

Is compliance 
risk mapping 
regularly 

established?

What are the 
consequences 

of the 
detection of 
red flags in 
third parties

Do policies 
and 

procedures 
cover high 
risks?

Is the code 
easy to read 
and clearly 
express the 
values of the 
company?

Are policies 
and 

procedures 
easy to find?

Does a 
reporting 

system exist?

How is the 
effectiveness 

of the 
program 

measured?

Is the program 
in line with 
the size and 
needs of the 
company

Compliance – Conseil d’administration

Depends on the existence of a specialized committee 
of the board of directors

Questions of the 
board members

40

 C‐Suite

Compliance – The Internal Organization

In your organization, How much is the Board 
involved in Compliance matters?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Localization of Global 
Programs Role of the Management
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Compliance – Direction

Zero tolerance

Priority to the 
prevention of 
corruption 

Appropriate
resources

Discipline and 
sanctions

Anticorruption 
taken into
account

As part of the 
HR policy

In the 
whistleblowing
mechanism

In all the 
internal

procedures

Gouvernance of 
the Compliance 

Program

At hte highest
level of risk
management

Appointment
of compliance 

officer

Appropriate
resources

Involves the 
whole

organization

Politique of 
communication

Internal

External

No transfer of 
liability

Guidelines

 Directors Role of the Management

42

 Directors

Compliance – The Internal Organization

In your organization, How much are the Directors
involved in Compliance matters?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Localization of Global 
Programs Role of the Management
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 Compliance Officer

Compliance – The Internal Organization

Role of the Management

Ressources  Indépendance Positionnement

Compétences
Visibilité / 

communication

Guidelines

44

 Compliance Officer

Compliance – The Internal Organization

In your organization, How senior and independent
is the Compliance Officer ?

https://pixabay.com/fr/question‐la‐
d%C3%A9cision‐de‐la‐2003955/

Role of the Management



04/03/2019

23

45

Last innovation

Sharing of 
profits

1832
Social 
interest

1833
Reason for 
existing

1835

46

La société à mission – B Corp

https://www.danone.com/fr/about‐danone/sustainable‐value‐creation/BCorpAmbition.html
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